IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.46 OF 2017

DISTRICT : MUMBAI
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Mumbai 400 032 and residing at 501,
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Mr. A.V. Bandiwadekar, Advocate for the Applicant.

Ms. S.T. Suryawanshi, Presenting Officer for Respondents.
CORAM : SHRI JUSTICE A.H. JOSHI, CHAIRMAN

AND
SHRI P.N. DIXIT (MEMBER-A)

Closed on ¢ 12.06.2018
Pronounced on : 10.08.2018

PER :  SHRI JUSTICE A.H. JOSHI, CHAIRMAN
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JUDGMENT

1. Heard Shri A.V. Bandiwadekar, learned Advocate for the Applicant and Ms.

S.T. Suryawanshi, learned Presenting Officer for the Respondents.

2. The present O.A. proceeds in following admitted background :-

(a)
(b)
()
(d)

(e)

(f)

(8)

(h)

Applicant’s date of birth is 30.06.1960;
Applicant belongs to Nathpanthi caste NT(B) category;
Applicant had completed 55 years of age on 27" January, 2014.

Applicant’s case was considered by the Respondent No.1 for
retirement under Rule 10(4) of Maharashtra Civil Services (Pension)
Rules, 1982.

The retirement under Rule 10(4) of said Rules has to be on the ground
of ‘public interest’.

The aspect of ‘public interest’ is elaborated by the Government by
issuing Government Circular dated 12th May, 1986. Clause (%) of the
Circular dated 12th May, 1986 provides that the criteria on which the
subjective satisfaction and public interest (as contemplated by Rule
10(4)) has to be guided, shall be (i) physical capacity (fitness for work),
(ii) unquestionable integrity, and (iii) ACRs being not below ‘Good’.

Relevant Marathi test is quoted below :

“(%) a0t 3 T HHA-AFEA TN Y A q FHREEN JaAldeiwarie fafga deten

FeE AR gwal, ffdar HAadt @ FdAEEan wal g 3w il A eeweastt
AR qwHa, fetfdare IS @ “=ioet’’ Ual et AE 3 AR &t ey fafga swvana
a-[a-[‘ )

(Quoted from Page 22, Exh. ‘B’)

Another Circular is issued by the Government. The Government
Circular dated 19th July, 1998 contains a dictum in Paragraph 5 that
the observations contained in the case of Baikuntha Nath Das v. Chief
District Medical Officer, Baripada, dtd. 19.2.1992 (1992 (O) AIR (SC)
1020) may be borne in mind while taking decision of compulsory
retirement.

Due to incident of fire which had occurred in Mantralaya by Circular
dated 20% October, 2014, all Departments were directed to
reconstruct the ACRs of Officers and employees for the years 2009-
2010, 2010-2011, 2011-2012, 2012-2013 and 2013-2014.
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(i) In the background of aforesaid point, Applicant’s ACRs were written by
Desk Officer Shri R.K. Jambupatel when he was serving as Desk Officer
in Industry, Energy and Labour Department in 2014.

(ij) On Applicant’s representation against adverse ACRs, Shri Jambupatel,
Desk Officer was called to express his views. Shri Jambupatel wrote
that his remarks be treated as ‘blank’.

(k) Applicant’s case was considered and processed by the Department for
promotion and was favourably considered by granting due
upgradation of Applicant’s ACRs.

(1) In the aforesaid background, Applicant’s case was simultaneously
considered for compulsory retirement by exercising power under
Section 10(4) of said Rules and the impugned order has been passed.

(m) In the present O.A, the Applicant has challenged the order of
compulsory retirement.
3. Heard both the sides and perused the record annexed to the O.A. and

annexed to the Affidavit-in-reply.

4, In the O.A, the Applicant has averred the background in the pleadings. As
regards the benchmark or yardstick to be considered while taking a decision of
compulsory retirement of a Class-lIll Government servant, the Applicant has made
averments in Para Nos.6.8 to 6.12. In the grounds, the Applicant has averred as

regards her grievance about ACRs in Paragraph No.6.30.

5. The adverbatim text of Applicant’s pleading as regards ACRs are in Paras 6.8.

6.9 and 6.30 which reads as follows :-

“6.8] The petitioner states that admittedly she belongs to Backward Class namely
NT[B] and therefore, as per the G.R. dated 7.1.1961, she is entitled for special
sympathy being shown to her and therefore, the average gradation of the aforesaid
Annual Confidential Reports would be “B”, even if the gradation of one single year of
the Petitioner is upgraded from “B-“ to “B”, though according to the Petitioner, she
would be entitled for one step up-gradation of her Annual Confidential Reports of
each year.

6.9] The Petitioner states that as per the aforesaid Government Circular 7.7.1977,
that the gradation in terms of marks becomes 1 + 1 + 2 + 3 + 3 of which average
comes to 2 which is equal to “B”. The required gradation in the context of the
premature retirement of the Government servant holding Group-C post is “B”. This
is fulfilled by the Petitioner.
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6.30] That according to the knowledge and information of the Petitioner, that
even otherwise the gradation of her Annual Confidential Reports for the years 2009-
2010, 2010-2011 and 2011-2012 are totally illegal and wrong, sing the said Annual
Confidential Reports are written by Mr. Jambu Patel, Senior Officer, in whose Desk /
Section, the Petitioner only worked between November, 2010 to July, 2011. That
apart these Annual Confidential Reports in a bunch are written on one and the same
date namely 10.1.2014. This is contrary to law. Thus the Petitioner was not given
opportunity to show improvement for which it was necessary for the Respondent
No.1 to serve upon the Petitioner in time each year the Annual Confidential Reports
even though they are not adverse but coming in the way of the Petitioner for being
retained in service and, especially when, the same are utilized against the Petitioner
for ordering the premature retirement.”

(Quoted Paras 6.8. 6.9 and 6.30 from pages 6, 7 & 17 of the paper book of 0.A.)

6. Applicant’s grievance as regards adverse observation about absolute integrity
are in Para 6.10 which reads as follows :-

“6.10] The Petitioner states that so far as second requirement as per the aforesaid
Circular dated 12.5.1986 is “Absolute Integrity”. This is never doubted in the case of
the Petitioner and on the contrary the record maintained by the Respondent No.1 in
the context of the impugned order, indicates that the Petitioner possesses the
absolute integrity.”

(Quoted from page 7 of the paper book of 0.A.)

7. Applicant’s grievance relating to adverse observations about lack of physical

fitness averred in Para 6.11 are as under :-

“6.11] The Petitioner states that the third requirement is about “physical fitness”
which the Petitioner fulfills, since she is physically fit and mentally sound to discharge
her duties as the Government servant. The Petitioner never suffered from any major
ailment throughout her career, which made her impossible to render duties as the
Government servant effectively and efficiently. The Petitioner states that her mental
faculties are intact.”

(Quoted from page 7 of the paper book of 0.A.)

8. In the Affidavit-in-reply filed by the Respondents which is pretty long, the

Respondents averments need to be referred with reference to relevant paras.

9. Respondent’s Answer to Para 6.8, 6.9 and 6.30 done in Government’s
Affidavit-in-reply reads as follows :-

“10.  With reference to Para 6.8, | say as follows :

As per General Administration Department policy regarding upgradation of the
Backward Class servants Confidential Report to one step up of one year. So Urban
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Development Department logically applied said policy to the Applicant case, hence
her Confidential Report ratio upgraded as ‘B’ in the Minutes of the Review Meeting.

(i) However Urban Development Department referred and requested General
Administration Department to opine whether said upgradation policy could apply in
the premature retirement and in time bound promotion;

(ii) General Administration Department opined that said policy is only applicable
for promotion and said policy could not be made applicable to the premature
retirement and in time bound promotion;

(iii) Minutes of the Review Committee meeting was finalized, prior to the
General Administration Department opinion, therefore, her Confidential Report ratio
shown ‘B’ even though ratio of the Applicant was “B(-)”.

(Quoted from pages 72 and 73 of the paper book of 0.A.)

“11.  With reference to Para 6.9, | say as follows :

The marks were wrongly shown as 1+1+2+3+3=2 that is (B). However, Applicant’s
marks are 1+1+1+3+3=1.8 that is (B-). Hence Applicant is not holding required
gradation. Therefore, contention of Applicant is denied.”

(Quoted from page 73 of the paper book of 0.A.)

“31.  With reference to Para 6.30, | say as follows :

| deny contention and say that the record available with the UDD, it reveals that
Confidential Report of Applicant for the year 2009-10, 2010-11 and 2011-12 was
adverse, but same was not communicated to Applicant by Industries & Energy
Department, therefore, Urban Development Department communicated said
adverse Confidential Report to Applicant on 11.3.2015 and called her reply / say on
the said adverse Confidential Report.

(i) Applicant submitted her Statement on adverse Confidential Report on
12.3.2015 to UDD, Urban Development Department. The Applicant’s statement dtd.
12.3.2015 was sent to R & F.D. on 16.3.2015 to be placed before Review and
Reporting Officer;

(ii) Reporting and Review Officer declined to change adverse Confidential Report
of the Applicant by letter dtd. 27.3.2015. Therefore, department finalized Applicant’s
Confidential Report and communicated the said decision of the Reporting and
Review Officer to the Applicant on 9.4.2015;

(iii) Meanwhile Applicant given letter dtd. 19.5.2015 to her previous department
regarding adverse Confidential Report, so Urban Development Department
forwarded her Confidential Report file to the previous Department i.e. Industries &
Energy Department, however, Industries & Energy Department did not upgrade
Confidential Report and returned the file to Urban Development Department on
19.11.2015;

(iv) The contention raised in this para about written of ACR for the period
between 2009-10 to 2010-11 and 2011-12 are totally new and afterthought. The
Applicant has not raised these contentions in her representation dtd. 12.3.2015. As
per judgment of the Hon’ble Apex Court in Baikuntha Nath Das & Anr. Vs. Chief
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District Medical Officer Baripada, even uncommunicated adverse remarks can be
taken into consideration;

(v) It also reveals from the records that the Applicant accepted said decision
without preserving her right to challenge, as Applicant submitted application for
grant of retirement benefits.”

(Quoted from page 117 to 119 of the paper book of 0.A.)

10. In the light of rival contentions, this Tribunal has to find out as to whether the
impugned order is passed within the parameters laid down by the Rules and the

guidelines for deciding the factual aspect of Physical Fitness, ACRs, and integrity, etc.

11. Therefore, following questions arise for our consideration :-

(a) Whether the State has record before it regarding the aspect of lack of
physical fitness of the Applicant while judging her physical fitness to be
below mark judging her to be liable for compulsory retirement on that

count as one amongst the grounds ?

(b) Whether the Applicant’s integrity is liable to be regarded as below the
bench mark of ‘unquestionable’, rendering the Applicant liable for

compulsory retirement on that count as one amongst the grounds ?

(c) Whether the Applicant’s ACRs are below “Good” thereby making her
liable for compulsory retirement on that count as one amongst the

grounds ?
12. Discussion and findings are as hereinafter.

13. The form of writing ACRs contains various columns requiring filling of blank
spaces. Health and integrity are such columns, while alphabetical gradation has to
be done on the basis of information narrated by Reporting Officer, and then he

makes remark about alphabetical gradation as a sum effect thereof.

14. Though three questions are framed, entire issue involves around, the text or
comments contained in the ACRs for the years 2009-2010, 2010-2011, 2011-2012,
2012-2013 and 2013-2014, and therefore, common discussion about text and effect

of entries in ACRs will have to be done, which is done in Paras to follow.
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15. Admitted record shows the remarks about Physical Fitness and Integrity as
follows :-
Years 2009-2010 | 2010-2011 01.04.11 01.06.12 | 01.04.13
to to to
31.12.11 31.03.13 04.12.13
Physical Good Good Good Very Good | Very Good
Fitness
Integrity Good Good Good Good Good
16. Respondents have placed strong reliance on the documents brought on

record with their Affidavit-in-reply as Annexure ‘R-1’ (Page 121 onwards of paper

book), namely

(1)

(2)

(3)

(4)

(5)

17.

Description

Memo from Desk Officer No.TU3M-9898/8¢3/4.%.99/a-3(3R=N),

dated 11™ March, 2015 issued to the Applicant serving adverse ACRs.
(Page No.121 of paper book)

Letter from Applicant to Desk Officer, U.D.D, dated 12.03.2015 calling

if Applicant wants to represent against ACRs.
(Page No.122 of paper book)

Letter from Section Officer, U.D.D. No.Jl3W-9898/U.8.99/aA-3 to
Desk Officer Mr. Jambupatel, dated 16™ march, 2015 asking his view

on retention of adverse comments in ACRs.
(Page No.123 of paper book)

Letter from Desk Officer Mr. R.K. Jambupatel to Desk Officer, U.D.D.

dated 27" March, 2015 informing that ACRs be treated as blank (%),
(Page No.124 of paper book)

Letter dated 09.04.2015 (Page 125) informing that request for

expunging adverse comments in ACRs is rejected.
(Page No.125 of paper book)

It is necessary to take into account and discuss about the documents

listed in foregoing Paragraph.

(1)
(2)

Adverse ACRs were served on Applicant on 01.03.2015;

By letter dated 11" March, 2015, the Applicant was called to
make any representation as regards adverse remarks;



(3)

(4)

(5)

(6)

(7)
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By representation dated 12.03.2015, the Applicant made a grievance,
but in a vague language, and requested for upgradation of ACRs or
expunging those;

By letter dated 16" March, 2015 Shri R.K. Jambupatel, who has written
adverse remarks for all five years was called to express his views in the
matter.

Shri Jambupatel (the then Desk Officer in Industry, Energy & Labour
Department, who had made adverse comments in the ACRs) wrote as
follows :-

.1 Sg-Tee
BRI BN,
IR a aa  faerm,
FACH,
HIZ-CR.
featies- 0 A 09y
ufa,
HRIFe MBR (af-3)
R et e, Fsne=,
HI-3R.

fas=:-  |& R00%-2090, R090-2099 @ R099-2092 A Hlenasdicd
SNAR H.U. FFUTERR, FERIEG Al NG EAEIA Alime
A=TEETd.

Heel:- 3MUA UL .IN3U. 99998/T.86.992 /af-3, &. 96.3.209%
d AU,

FgIeA,

TR IR RITEaR et A FgEEHA o Ad @,
fae=tifera ottueitar sigatcten st AR IR HuRn ‘TR FFsvad A &
fE.

Aaa- Heatiefta ust 3nue faeany,
(A& Sg-uea )

(Quoted from page 164 of the paper book of O.A.)

Thus Shri Jambupatel has informed that his remarks in the ACRs may
be treated as “FR®” equal to “blank”.

Annexure ‘R-1" to the Affidavit-in-reply of the State consists of a
document, which is the letter of rejection of review of ACRs though
letter of Shri Jambupatel dated 27.03.2015 is very well referred to in
references therein (as a Para of Exh.’‘R-1’collectively). Thus Applicant’s
representation for expunging adverse remarks was rejected by Urban
Development Department.
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18. In the aforesaid background, this Tribunal has to consider as to what shall be
the effect of the adverse observations noted in the Office Note leading to the
decision of compulsory retirement on the grounds of :- (a) Lack of physical fitness,

(b) Lack of unquestionable integrity; and (c) ACRs being below ‘Good’.

19. Applicant has averred in the O.A. that she made a representation to the
Hon’ble Minister of State making a grievance against the decision to compulsorily
retire. Applicant has brought to the notice of this Tribunal a representation
submitted by her to the Government to show Applicant’s health being poor, which
are at Exh.’H’, Page 51, in which Applicant has been given specific details about the
names of Officer under whose control she was working while she was working in
Industries Department, details of her posting and the Officer who had written the
adverse remarks. The statement contained in the application dated 3" December,

2015 submitted by the Applicant reads as follows :-
“FISAT SN JEATATL SBIeAEel Heiict YA 313,

9.99.200¢ A 3ENT1 351 & BIAWIR BI-3 sft. s AR
39.92.2008% ST aEd (9.99.0¢ A 39.3.0%) 9 ad

sft. e (9.8.08 A 39.92.0%)
9.9.2090d 3201 351 d BHAWIR BI-9 sfiet. I
39.3.2090 st ureh (9.9.90 @ 39.3.90) 3 A
9.8.20904d 3ol 35Tl d BIAWPIR U- 3 el Alebet sft. .30, anAEt
90.8.2090 94 feax
99.8.2090d STETOTUTEl 3 Afga
19.19.2090
¢.9.R090Q 301 351 d BHAWIR YAHA-S sft. 2.3 A
RE.09.99 . Sty (¢.0.90a 39.3.90) 9 ad

sit. 4l.g. 39FA (9.8.99 d 2E.0.99)
R€.0.20994d Rrazues g Azt
&.9.2092
9.9.2092d 301 3511 @ BHBIR / Aol A g Afga
30.8.2092 (sftacht Hipe)
(3TeasTga R fkaxt
Frasuieitan)
9.6.R0NRAFEWA | wRFBERHGT 00| .

WA Hletaell delid gat 3Nt festics ¢.0.2090 A feadtics 2€.9.2099 A Hcw@han <N
Siyuee Al HRHAA HRRA ld. 3R IFAGE! AR A 200% A 099 A FHlen@eld TNTEHA

3Eat $ft. AU Afet uftadta detet 31R.

featier-200¢-2092 Al BleT@eld #Hl =01 et 3M{ehI-2AlHS BRI Bld. HEHS = & AN
TNUEH 3tgalet fega AR delet 3E.
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A 3 AR - U0, 98 RaA-UHEA-3 a 3 AT - SEOUE BHMS Hel AHTA 30H 2.
f&aties - R&.009.2099 A 39.92.2099 wd Fagym BRI HRRA Bl 3R RAAFE Tt BA@EN
MUt 3EaA gaticida ftewt-Aiws ueiuend stelet g, add eis £.6.9.92 A &.23.3.2092
1 FHleT@eld AR A SAAE At R fta Frasus HERIe st ueke 2.

el - R9 S, 09 ASh BACEN AP A AR @Al B A . ARTHR
fodies (sl o) Fen A @ Fd MU= 3iEaTet Jeg! AFHSA STEart- 2099 & foga daat
ARATID UBTAT AR TNUEAT SMEATE g STRAT TR 3 QARAEHSH SIAa R0 AL gldt. At feton==n
SRR ARAA TONHB BTG Bt Uigactel! AlE! 3R SRAAE A TNTN 3EAA T Seslet 3R
. JMBR Alelt AS! Aot § AIFAD G A SRR ARG FRIA Blet@el=l TAOES! 30
RS B, AR A HAl . ARTHR Al AZAHSA Fd TR 3EdlA SeRa gegl fega dact a
g Haed wienasftdia sfem-aiws a weliar Jd slustta sEae R stiyuea, et stdEwt
drenes fGel. st At iess deten derasia et sEae et @ d gdiega (-a) 3@ .
AT A GAAIGAR & TRl AEA EROA 3N, A Ycltepet A= 3201, IHoll d@ B FHEI=n
3R Al R00%-2090, 2090-2099 T 2099-2092 AT HlcTAeld I-AERY MU 3TEAA
Tfciege O FEUE A AHE UL [AHOTRT ABIGLRH JTAGAR B0l 3UeNd Bid. u3g TR
HAN AN UHAE Folelc AE. a Adelld HHaR! a e dwnR FreEar Ao & srag
BT A, & =1 faeiat.”’
(Quoted from Exhibit ‘H’, pages 51 to 53 of the paper book of 0.A.)

20. According to the Applicant she had worked under the control of Shri
Jambupatel, Desk Officer only for period of about 12 months from July, 2010 to 1*
January, 2011, yet Shri Jambupatel had written ACRs for years 2009 to 2011, and
therefore, Shri Jambupatel was not competent to write adverse report against the
Applicant and her ACRs could not be ‘adverse’ for all five years period of the said

Officer, who had not supervised the Applicant’s performance for five years.

21. According to the Applicant, Shri Jambupatel’s unfavourable ACRs were not
submitted to reviewing authority and hence, those are not conclusive and cannot be

acted upon.

22. In all fairness, the remarks of the Officer informing that his comments in ACRs
be treated as blank (&) ought to have been acted upon as there did not exist

reasons to deviate therefrom.

23. It shall be useful to see the text of rejection of request of upgradation of ACRs
of Applicant, done through letter dated 09.04.2015, a copy whereof is at Page 125.

The text thereof is reproduced below :-
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“25. JN3U-999%8/9.86.2 /atd-3,
R faeet faetmor,

FATCH S Al , AGTH B AS
FHACA, FHIF 800 03R.

featien: -§ vita, R094.

ufd,
oA FH U8R,
JERb, R faeetA fastm,
A, HSR.
ferorr: - oMufer stEaEndie aftege 9
Jeal:- 9. 31U Hel R00R-90, R090-99 A 099-9 Al
auieliet ufdee A=tiaEa 3nuet §.92.3.2099 A 3itddea.
R. QA U AHABH(® (€. 9§.3.2098.
3. 3WEd pletaelidict Ulddest 3ftpRt A £.20.3.20948
T USleaR) ATt STURI.
HERH,

IREd fawelt smucn Jediwla 8.92.3.2098 =N wiead U wrRRA
AN JcA Blaaeidiet Ufema R Higet CprIaEad Hdea A1 faHpiR ard
et

IS EaIt Sbietasht
- el R00R-90
- JAe1 R090-99
- f2.9.8.2099 @ 39.92.2099

w oo
5

2. TR MY gaelcA Ufcidea 3ifeiest-Jist fAfgetat 9 (F-) AR 3R 3RAE d
3MUERAT TelestalAT UBIAud Ad A, Add QA fotoi=r, A UL et 2.9.9.2099 @
f2.93.2.209%8 #ANA REFAR TR TR FA@AAA Afcha R HGE THRIEEAR
3fddeetiar HeR Bictiaidict dcbleist uftdest it Al Jeel 6.2 Aefa £.95.3.2099 =0
U3ltea HAR AU 3Met 3T Ufcdgst iRt Aist iz £.209.3.2098 =1 usiea
id BRI “foR®” Boslaed 3d. ald 3uucA . 92.3.99 =1 slu=iia igaictidla [fdee
ufieset 9l-Ala@d A Bl B N@eAH 3N AEEAD BlUdat MU o =liefliar snusitx
3EAAA Ufciebet 913 Blgat ST fdaldt Betl 3.

3. IWRFA RGRAA a AR YA asmn=n €.9.9.2099 a ©.93.2.209%
Astzn e fertenedlet Anieeles Jaau far@a dar stuen géie stue sEae
wletaslidicl ufaeme R Hige CbcaEaa 3tHdea 3ifdad: Besrnd Ad 3E.

(331 aigpa)
HRAE 3R

(Quoted from page 125 of the paper book of O.A.)
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24, It is pertinent to note that, despite the fact that the Reporting Officer Shri
Jambupatel’s remarks were called and he replied in unambiguous terms that his
observations be treated as ‘blank’ rather ‘NIL’, the Applicant was informed that her
representation to upgrade her ACRs is rejected on the ground as incorporated in
letter dated 09.04.2015, a copy whereof is at Page 125 of the paper book which
shows the attitude of Urban Development Department’s Officer being predetermined
to compulsorily retire the Applicant by using their own act and filling to revise the

ACRs as a foundation of treating the Applicant’s ACRs to be below mark.

25. Moreover though the Affidavit-in-reply mentions about Applicant’s integrity,
and that there were complaints against her such as coming late, taking extra time for
lunch etc. The text of complaints against Applicant as has been described in the
affidavit of the State do not indicate that her integrity was doubtful on account of any

misdeeds whatsoever expressly recorded wherever and in form whatsoever.

26. Further the ACRs do not contain any narration which questions integrity.
Rather in all 5 years’” ACRs of Applicant, the column of integrity is filled with word
‘Good’. Integrity being recorded as ‘good’ would not be indelible. An entry of good
integrity can be converted into bad or worse, provided it is done after following rules

and procedure.

27. Thus the reliance on decision to refuse to review the ACRs that too by
disregarding unambiguous opinion of Reporting Officer sent through letter dated
27.03.2015 nullifying adversity in reports, goes to prove that the decision to retire the
Applicant compulsorily was almost reached at the mind level of Secretary of U.D.D.

and what was being done was the show of compliance.

Thus the Applicant’s ACRs have to be considered above ‘B’ particularly in view
of Reporting Officer’s remark (Shri Jambu Patel’s remark) that the ACRs be treated as
‘blank’.
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28. It is not shown that arriving late at the place of work, etc. is congruent to lack
of absolute or unquestionable integrity or that the aspect of integrity be treated as

negative.

29. In so far as question of fitness of the Applicant is concerned, the column of
Physical Fitness as placed before the Committee, a copy whereof is at Page 30, shows

the remarks as follows :-

R008-2090 R090-2099 R099-209% R092-2093 R093-209%
Fiotet Fiotet Fiotet 3HT RO

30. On 1% office note, copy whereof is at Page 31 which is dated 15.08.2015,

Deputy Secretary (Estt.), Urban Development Department wrote as below :-

“90. 3IWad TRem ErE aar siFd v, JAgEes Ate Aal 88 auien g J SaveAe!
MU AT UdarR! STl Fiotel ‘@’ 3l Ad et a3t Sl v, Az Aidt iR a@ar
Fiotell TR AR N BHA TR TSTIRAR! A Fifdar @, wder wavan st Aa g,
Jad, sfFAC FFMUUEER AN 88 aWiEN g A J SavrEdt 3ndeesdl e Aa . AR shFAch
FEIUER A A 83 TH{UEHhs A AGTHEG! T STSAMNITEGA Tgara Gatideiicbatl Aletetat
AT AP Uectet [Hesvenesitar sligaian AJET g. 96 3/0.fa.ar @R wrvend 3tet 31g.

(Quoted from Page 31 of the paper book)

31. However, by a note put up in continuation of a suggestion to refer the
Applicant to Medical Board for opinion was given, but it is seen that said proposal
was over-ruled on the ground that in view of Applicant’s own application at Page 113,
such a reference is not necessary. Relevant text proposing reference reads as

follows:-

«7oR e e suAad SiH.H.0.3guveR, JgEE At Ad aE 88 ad gt sieEiaR

73 Y SaA [pal A Al 3EWINE Udd ewrlieredl uaaifad @Roend 3tietet 38, 3ad Cwoiide
AfHR A 3u @ (R Afeh JEA ANt HB IURRIA BH2oat A ULNHA faeTor =
gueTEEd Jfad detet 3E.

9) AR gtdEgEd Jad Hso HAHmus! 29 kd g,
R) JAN q B WRROA A AZZAR PR AP s genat senzn Aeea ao
3iféres Ao e

AT .9 = AT A G H0AA AA AN, A, FgUER Alett Y. 993 /u.f. adte sw=tigan
AT MERUIEET AR FAR AR Dell 3@,  AAIGIHA A, FgaveR Aiz=n i®
JTHAQATEA AHIA FASHBIA AU UM 3MALeh gt 312ft erRon 31g.

A P.R TEA SNHA. FAURBR Al AgHIA 1 AT BRAA BRIR I T BRI
EBRY Aialt e BHBGIAEA AR Detedl AURICEAR Rl AT BH TR UETIRAG! SRR
fdare 7@, Hde wrE s Ad g
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IRFA RIRAA [aRd gt s, FJuresR Aidt Jeeelt AT aRoEEd SHIAR ot
faretclt e uenwE faston v Ad 3ng.
(Quoted from Page 32 of the paper book)

32. The Applicant’s complaint is about difficulty in climbing stairs/steps while
performing election duty and she had requested for change in the location of election
work. In the background that the Applicant was serving for such a long time, had
there been frequent leave applications on medical ground including her medical bills
could have been the best evidence. However, no such material as ever brought

forward. The record relied upon by State relates to September 2014 and it is a

solitary incident that has been cited while attending the election work.

33. It appears that in the office note, which was reinitiated after the GAD made

observations that the matter be re-examined. The note begins with heading

“‘gdyteadict A gerE faaer/ dert 2 Ruliar . gz Atua et Raten ot sgmsa e,
While writing this note, and the proposal to compulsorily retire the Applicant was
reiterated. The Principal Secretary — Dr. Nitin Karir specifically asserted that, all

conditions are fulfilled and submitted the matter to Chief Secretary.

34. The Chief Secretary again endorsed that, whether conditions prescribed in
G.R. are fulfilled. In subsequent note which is at Page 42 of the paper book, medical
examination of Applicant was again proposed as his evidence from record as Para 3
appearing at Page 43 and GAD again endorsed in favour of reconsideration of the
matter. After the matter was re-sent to the U.D.D, entire previous record of the
Applicant was resubmitted and emphasis was given to unsatisfactory record of the
Applicant. In the endorsement at the foot of the note given by Principal Secretary,

U.D.D, he endorsed as follows :-

et Frepicht gela Bta st 31t aRqRertt gl fpaE R Freew got gl 8 adiet feumitaza e
B At ifder soltagdes Bt gden 3. &. AR 3R,

The said note came to be approved. Itis important to note that, in the said note, it is

conceded that out of three conditions, two conditions are fulfilled.
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35. The aspect of health has thus gone in favour of the Applicant, and the decision
to compulsorily retire the Applicant has been taken only on two grounds viz. integrity

and ACRs.

36. There was no record before the Committee showing as to the ground on
which the narrations in the ACRs could be disputed. However, while answering the
O.A, the State has relied upon Applicant’s own admission contained in her request

about her ill-health.

37. It is thus evident that the act of Urban Development Department in rejecting
the representation of the Applicant for upgradation of ACRs which are adverse, but
liable to be treated as ‘blank’. The Applicant’s period of service in Industries and
Labour Department amounts to an act which is potentially arbitrary and malafide in
law. Reason assigned in the letter of rejection copy whereof is at Page 125 and text
whereof is quoted in Para No.23 is eloquent to prove predetermined object. A view
contrary to settled law and factual advise of Industries & Labour Department is
brushed aside in a dictatorial manner sheerly to couch a predetermined object of

kicking away the Applicant, come what may.

38. In so far as the Applicant’s ACRs being below ‘B’ is concerned, now it is
conclusive during 2008 to 2012 that none of the Officers had except Shri Kamble for
year 2008-2009 had made sustained observation about the Applicant. Moreover, the
Officer, who had written ACRs for the year 2008-2011 had in unequivocal terms

communicated that, his remarks be treated as “®RD” j.e. “Blank”.

39. Thus the action of Respondents in concluding that Applicant to possess ACRs
below good, adverse on health ground and adverse on the ground of integrity, in the

aforesaid premises, amounts to base the judgment on “no evidence”.

40. In the aforesaid background, the Judgment in case of Baikuntha Nath (supra)

has no application to the facts of the present case. Whether adverse ACRs could be
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acted upon is not the issue involved in a case because the adversity of remarks is not

the fact of the matter and itself is a disputed question.

41. The fact that one and same officer i.e. Shri Nitin Karir, Principal Secretary,
Urban Development Department, has presided over the committee taking decision to
compulsorily retire, and also on the committee which is reviewing the decision to

retire the applicant compulsorily.

42. The fact that Shri Nitin Karir acted as a Judge in his own cause as a difficult
facet than the angle from which Applicant has challenged. Applicant’s perspective
that Shri Nitin Karir acted as a Judge while sitting in the Review Committee is factually
inchohate, for the reason that Shri Nitin Karir did not himself take the decision in
Review Committee and has submitted his decision for approval to the Chief Secretary

and ultimately to the Hon’ble Chief Minister.

43, The role of Shri Nitin Karir does not get absolved from the blame of acting as a
Judge in his own cause. It takes the shape of acting as a prosecutor of own case and
acting maliciously against the Applicant. Though Shri Nitin Karir submitted the note
for approval to the Chief Secretary, after comments from G.A.D came, he has
presented his arguments, persisting upon his decision. He thus withdrew from the
role of being a Judge in his own cause but became the prosecutor and by making it an
issue of personal prestige, insisted upon acceptance of his decision. The type of
conduct which Shri Nitin Karir has exhibited shows grave deviation from the basic
principles of observance of sense of justice and the principles of natural justice as

well.

44, Shri Nitin Karir was functioning as an executive when he took decision to
retire the Applicant compulsorily. When he sat in review, his role was quasi-judicial
and then he became a Judge. He withdrew from the status of a Judge and stepped
into shoes of the prosecutor when he pursued before the Chief Secretary for

confirmation of his own decision.
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45, This defect discussed in foregoing para is not a procedural lapse or a
deviation, but a defect which tends to legal malice, being a matter of bias and
consequent violation of principles of natural justice. The executive ought to
meticulously observe that justice is not only done but is made to appear to all

concerned that justice is done.

46. The fact that one and same Officer has considered the case initially as
Secretary and again as Chairperson of Review Committee reflects on the total
absence of just application of mind and sense of justice with which executive is

expected to work.

47. Thus in respect of all the three criteria prescribed as grounds for retiring the
government servant compulsorily, the Respondent does not come clean and has not
produced before review committee documentary proof to justify the action, which

was proposed.

48. It is thus apparent that impugned order is passed in gross violation of a

constitutional guarantee of fairness and order being free from arbitrariness.

49, In the result, we hold that impugned order turns out to be based on surmises
and conjunctures than on any material, which could lay foundation for subjective
satisfaction that the applicant emerges to be a deadwood needing or warranting
weeding out by taking recourse to the power to compulsorily retire a public servant

in public interest, and hence it cannot be sustained.

50. Questions framed by this Tribunal in Para No.11 are answered accordingly
holding that impugned order suffers from illegality of being passed contrary to the
requirements laid down by rules. It suffers from the defect of being arbitrary and

based on conjunctures than public interest.

51. Therefore O.A. succeeds and the impugned order is set aside as if it was not
issued. Applicant shall be entitled to reinstatement with full back wages and to

continue to serve till superannuation.
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52. Parties are directed to bear own costs.
Sd/- Sd/-
(P.N. Dixit) (A.H. Joshi, J.)
Member-A Chairman
10.08.2018 10.08.2018
Mumbai

Date : 10.08.2018
Dictation taken by :

S.K. Wamanse.
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